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Introduction

Much has been written in recent
months about the Fraud Enforcement
and Recovery Act of 2009 (“FERA”)
and its amendments to the False Claims
Act (“FCA”).2 FERA has drawn the inter-
est of practitioners and commentators
alike because the 2009 Amendments
represent the most significant overhaul
to the FCA in more than twenty years.’
Proponents of the 2009 Amendments
declared that these changes were
intended to “reflect the original intent”
of the FCA, override certain court deci-
sions limiting the scope of the law, and
“improve[] one of the most potent civil
tools for rooting out waste and fraud in

Government . . . .

Accordingly, the healthcare in-
dustry, a frequent target of FCA
investigations and litigation, will be
well-advised to understand: (i) how lia-
bility has been expanded in “false
record or statement™ and conspiracy®
actions; (ii) how retaining overpay-
ments can trigger the FCA;" (iii) that

contractors and agents can file suit for
retaliatory acts;® (iv) that government
complaints in intervention now “relate
back” to whistleblower complaints,
thus extending the statute of limita-
tions;’ and (v) how the use of civil
investigative demands may become
more common.'°

What has received far less scru-
tiny than the substance of the
amendments is when these dramatic
changes will affect government con-
tractors and healthcare. Seeking to
avoid any confusion about the imple-
mentation of the 2009 Amendments,
Congress included the following
implementation language in section

4(f) of the bill:

(f) EFFECTIVE DATE AND
APPLICATION. — The amendments
made by this section shall take effect
on the date of enactment of this Act
and shall apply to conduct on or after
the date of enactment, except that —

(1) subparagraph (B) of section
3729(a)(1) ... shall take effect as
if enacted on June 7, 2008, and
apply to all claims under the False
Claims Act (31 U.S.C. 3729 et
seq.) that are pending on or after
that date; and
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(2) section 3731(b) of title 31, as
amended by subsection (b); section
3733, of title 31, as amended by
subsection (c); and section 3732 of
title 31, as amended by subsection
(e); shall apply to cases pending on
the date of enactment.!!

There appear to be two primary
motivations for Congress’s inclusion of
this implementation language. First,
Congress clearly intended for the
newly-defined 3729(a)(1)(B) actions to
predate (and thereby effectively over-
turn) the Supreme Court’s June 9, 2008
decision in Allison Engine Co., Inc. v.
United States ex rel. Sanders, which signif-
icantly limited the reach of the FCA."
Second, Congress sought to avoid the
mass litigation related to statutory ret-
roactivity that accompanied the 1986
amendments to the FCA and clogged
federal courts for nearly seventeen
years. According to Representative
Howard Berman, a sponsor of both the
1986 and the 2009 Amendments, “[t]he
purpose of this amendment is to avoid
the extensive litigation over whether
the amendments apply retroactively.”"
Yet, ironically, the implementation of
the 2009 Amendments has already trig-
gered such litigation, with more likely
on the horizon.

This article provides an overview
of: (1) Congress’s Constitutional
authority to pass retroactive laws, (2)
the Supreme Court’s position on the
retroactivity of the 1986 Amendments
to the FCA, (3) Congress’s attempt to
include clear implementation language
with the 2009 Amendments, and (4)
recent federal decisions interpreting
the implementation and retroactive
application of the 2009 Amendments.

Historical Context

Congress’s Constitutional
Authority to Pass
Retroactive Laws

The U.S. Constitution prohibits
Congress from creating ex post facto
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laws."* This means that Congress can-
not punish people for engaging in
conduct that was legal when commit-
ted, but subsequently became illegal
through the passage of a new law.” In
1798, the Supreme Court construed
the ex post facto clause to apply only to
criminal and not civil laws.'® How-
ever, since then the Court has held
that those civil statutes that are puni-
tive in nature also may implicate the
ex post facto clause.'” The ex post facto
clause will prohibit the retroactive
application of a civil statute where
the statute has a “retroactive effect”
and is punitive in nature.'

A “retroactive effect” occurs
when application of a law “would
impair rights a party possessed when
he acted, increase a party’s liability
for past conduct, or impose new
duties with respect to transactions
already completed.”” “Elementary
considerations of fairness dictate that
individuals should have an opportu-
nity to know what the law is and
conform their conduct accordingly.””
Consequently, there is a presumption
against statutory retroactivity absent
clear language requiring retroactive
application.”! The Supreme Court
requires a statute’s retroactive intent
to be unambiguous to ensure that
“Congress itself has determined that
the benefits of retroactivity outweigh
the potential for disruption or
unfairness.””

However, clear Congressional
intent that a statute should be given
retroactive effect still requires further
analysis: namely, whether the effect
of the civil statute would impose pun-
ishment on events completed before
its enactment. The Supreme Court
asks whether the text and the struc-
ture of the statute render retroactivity
“so punitive either in purpose or
effect as to negate [the intention to
establish merely a civil remedy].”?
Moreover, “‘[o]nly the clearest proof’
will suffice to override legislative
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intent and transform what has been
denominated a civil remedy into a
criminal penalty.”*

The 1986 Amendments to
the False Claims Act and
Retroactivity

As noted above, litigants argued
over the retroactivity of amendments
to the FCA long before the passage of
FERA. After the enactment of 1986
Amendments to the FCA, the federal
courts became flooded with litigation
wrestling over the retroactivity of the
amendments.” This occurred, in part,
because the 1986 Amendments dra-
matically expanded the False Claims
Act,*® making it a formidable fraud-
prevention tool, which has recovered
in excess of $24 billion for the federal
government since 1986.%

Litigation over the retroactivity
of the 1986 Amendments was proba-
bly inevitable given the increased
potential for liability and the fact that
some FCA conduct would certainly
pre-date and post-date the passage of
the 1986 Amendments. The 1986
Amendments were silent on the ret-
roactivity issue, leading to a decade of
litigation over the question. This liti-
gation culminated in the 1997
Supreme Court decision Hughes Air-
craft Co. v. United States ex rel.
Schumer.”® In Hughes Aircraft, a former
manager at Hughes Aircraft filed a qui
tam suit under the FCA in 1989
against a defense contractor, alleging
the company had misallocated costs
between two separate radar system
projects for the Air Force.” The con-
duct occurred several years before the
1986 Amendments, and Hughes Air-
craft had been subject to multiple
government audits concerning the
alleged conduct prior to the filing of
the whistleblower suit.”® Hughes Air-
craft raised the public disclosure
jurisdictional defense,” prevailing at
the district court level, but losing at
the Ninth Circuit where the Court of
Appeals applied the more-limited
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1986 version of the public disclosure
bar retroactively.”” The Ninth Cir-
cuit’s retroactive application of the
1986 Amendments allowed the
whistleblower to proceed with the
suit. Hughes Aircraft appealed to the
Supreme Court, challenging the
Ninth Circuit’s retroactive applica-
tion of the 1986 Amendments to
“pre-amendment” conduct.

Justice Thomas, delivering a
unanimous opinion, wrote: “We
have frequently noted, and just
recently reaffirmed, that there is a
‘presumption against retroactive leg-
islation [that] is deeply rooted in our
jurisprudence.”” He then explained
that the presumption must be hon-
ored absent clear Congressional
intent to the contrary and concluded:
“Nothing in the 1986 amendment
evidences a clear intent by Congress
that it be applied retroactively, and
no one suggests otherwise.”* He
then proceeded to identify how the
1986 Amendments modified the
scope of liability under the FCA by
eliminating a prior affirmative defense
and extending the right to sue to qui
tam relators, private parties who had
not previously had such a right.”® This
“attach[ed] a new disability, in respect
to transactions or considerations
already past,” rendering retroactive
application of the 1986 Amendments
impermissible.*

Whereas the Hughes Aircraft
decision ended much of the debate
over the retroactivity of the 1986
Amendments, litigants continued to
battle this aspect of the 1986
Amendments until 2003, seventeen
years after the statute had been
revised.’” Given this history, it is easy
to understand why Congress included
implementation language in the 2009

Amendments to the FCA.

Retroactivity and The
2009 FCA Amendments —
Addressing Allison Engine

As mentioned above, Congress
explicitly included statutory language in
FERA requiring the retroactive applica-
tion of §3729(a)(1)(B). This was not
necessarily surprising because Congress
enacted the 2009 Amendments, in
part, to overrule what some members of
the legislature believed was an errone-
ous decision in Allison Engine. Senator
Charles Grassley (R. lowa) stated that
the amendments would “address a loop-
hole that was created in the False
Claims Act by the Supreme Court deci-
sion in the Allison Engine case . . . ."*
Likewise, Senator Patrick Leahy (D.
Vermont), an author of the 1986
Amendments, commented, “in recent
years, litigation fueled by powerful Gov-
ernment defense and health care
contractors has created legal loopholes
that threaten the application of this
powerful tool . . . . This legislation fixes
this, thus ensuring that no fraud can go
unpunished by simply navigating
through the legal loopholes.””” And
Representative Howard Berman (D.
California) opined that the Allison
Engine ruling “severely limits the reach
of the law” and that “[t]he primary
impetus for [FERA] is to reverse these
unacceptable limitations and restore
the False Claims Act to its original sta-
tus as the protector of all Government
funds or property.”*

Prior to FERA, the FCA imposed
civil liability on any person who
“knowingly makes, uses, or causes to
be made or used, a false record or
statement to get a false or fraudulent
claim paid or approved by the Govern-
ment.”"! As a result of the FERA
amendments, 31 U.S.C. §3729(a)(1)
(B) now states that any person who
“knowingly makes, uses, or causes to
be made or used, a false record or
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statement material to a false or fraudu-
lent claim” is liable for a civil monetary

penalty.

Therefore, in order to overrule Alli-
son Engine retroactively, Congress
removed the “to get” and “paid or
approved by the Government” require-
ments from the FCA, which the
Supreme Court had seized upon to limit
the scope of liability under the Act,
preventing it from functioning “as a
general anti-fraud statute.”” The
Amendment was enacted to pre-date
the Allison Engine decision by two days —
applying “as if enacted on June 7, 2008,
and [] to all claims under the False
Claims Act (31 U.S.C. 3729 et seq.)

that are pending on or after that date.”*

It is apparent that Congress tailored
this retroactivity provision to forestall
the mass litigation that had erupted after
the 1986 Amendments were enacted. In
fact, Representative Berman stated “[t]
he purpose of this amendment is to
avoid the extensive litigation over
whether the amendments apply retroac-
tively, as occurred following the 1986
False Claims Act amendments.”** He
further explained that the only substan-
tive change of the FCA under section
4(a) of FERA was the expansion of con-
spiracy liability, and that the other
amendments “merely clarify the law as it
currently exists under the False Claims
Act.”® He advised the courts to “rely
on these amendments to clarify the
existing scope of False Claims Act lia-
bility, even if the alleged violations
occurred before the enactment of
these amendments” and to “consider
and honor these clarifying amend-
ments, for they correctly describe the
existing scope of False Claims Act lia-
bility under the current and amended
False Claims Act.”* Perhaps foresee-
ing the battles that lay ahead, Senator
Ted Kaufman (D. Delaware), a co-
sponsor of FERA, declared that

Congress was “not creating new
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crimes, or establishing entirely new
paths to recovering ill-gotten gains.”*’
Instead, Senator Kaufman pointed
out, Congress was making “narrow
changes” to the FCA to ensure that
“lawbreakers don’t slip through the

gaps in existing law.”*

But legislative history does not
trump the text of a statute. And after the
enactment of the 2009 Amendments,
it took mere months for the first dis-
putes to arise over the implementation
language of section 4(f) and the retroac-

tivity of 31 U.S.C. §3729(a)(1)(B).

Recent Decisions Dealing
with The Retroactivity of
The 2009 Amendments

Recent wrangling over the 2009
Amendment implementation language
suggests that section 4(f) is not the
model of clarity. For instance, the
implementation language in section
4(f)(1) of FERA states that the
amendments to section 3729(a)(1)(B)
of the FCA “shall take effect as if
enacted on June 7, 2008, and apply to
all claims under the False Claims Act
that are pending on or after that
date.”® That language alone raises
questions, such as what does the term
“claim” mean. Is a “claim” a legal
action or a request for payment? The
FCA (as amended by FERA) would
appear to clear up any confusion in
that regard, since a claim:

(A) means any request or
demand, whether under a contract or
otherwise, for money or property and
whether or not the United States has
title to the money or property, that:

(i) is presented to an officer,
employee, or agent of the United
States; or

(ii) is made to a contractor, grantee,
or other recipient, if the money or
property is to be spent or used on
the Government’s behalf or to
advance a Government program or
interest, and if the United States
Government:
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(I) provides or has provided
any portion of the money
or property requested or
demanded; or

(II) will reimburse such con-
tractor, grantee, or other
recipient for any portion of the
money or property which is
requested or demanded.”

However, even if the term “claim”
has the meaning defined above, is
there a difference between what a
“claim” is and what a “claim under the
False Claims Act that [is] pending is?”
If an FCA suit is brought, is a claim
pending “under the FCA” until the
resolution of the case? Or is any false
claim potentially pending “under the
FCA?” Does a claim even need to be
false or will a mere allegation of FCA
liability suffice to implicate the stat-
ute? Furthermore, what is a pending
claim? In the healthcare context, is it
a claim that has been submitted for
payment, but not paid? What about
a claim that has been paid, but can
be reopened through Medicare’s or
Medicaid’s various administrative pro-
cedures? Will this status render a claim
“pending” for the purposes of the 2009
Amendments?

Once the courts work out the
meaning of “claim,” they will need to
determine whether the language of
section (4)(f)(1) unambiguously
requires retroactive application of 31
U.S.C. §3729(a)(1)(B). If so, do the
amendments make section 3729(a)
(1)(B), a civil statute, “punitive in
nature,” thereby causing a violation
of the ex post facto clause?

In the short time since the pas-
sage of FERA, multiple courts have
tackled the implementation language
of section 4(f)(1) of FERA. In Sep-
tember 2009, the District Court for
the District of Columbia in United
States v. Science Applications Interna-
tional Corp. determined that the 2009
Amendments were intended to have
some retroactive effect.’ However,
despite the government’s argument

that section 4(f)(1) of FERA applied
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to all cases pending on or before June
7, 2008, the court held that the retro-
activity clause applies to all claims
under the FCA pending on or before
June 7, 2008 and further noted that a
“claim” is well defined in the FCA as
a “request or demand . . . for money
or property.”? The court stated that if
Congress had intended section 4(f)
(1) of FERA to apply to cases instead
of claims, “it would have said so as it
did in subsection (4)(f)(2).”>* Thus,
FERA had no impact on that case,
because although the case was pend-
ing before June 7, 2008, the claims
were not.”*

In October 2009, the District
Court for the Southern District of
Ohio — in the remand of the Allison
Engine case — looked at: (1) whether
§4(f)(1) applies to “claims” or “cases”
under the FCA and (2) whether ret-
roactive application of 31 U.S.C.
§3729(a)(1)(B) violates the ex post
facto clause.” Although the Allison
Engine case had been pending since
1995, the claims were paid in the late
1980s and early 1990s and were no
longer pending.’® Like the court in
Science Applications, the court in Alli-
son Engine stated that “claim” was
defined in the FCA but neither the
FCA nor FERA defined “case;” there-
fore, the “plain reading of the
retroactivity language reveals that the
relevant change is applicable to

y» 157

‘claims’ and not ‘cases.

Upon review of the retroactivity
clause in FERA, the court declared that
even if §4(f)(1) applied retroactively,
the application would violate the ex post
facto clause of the Constitution.”® The
court pointed out that although the
FCA is a civil statute, there were
numerous statements from members of
Congress and the Attorney General
declaring that the FCA was intended to
punish fraud and wrongdoing.” In par-
ticular, the court noted that the
legislative history of FERA reveals that
the goals of the FCA amendments were
to “track down and punish people”
and “ensur[e] that no fraud can go
unpunished.”®

continued on page 6
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The court held that “retroactive
application of the amendments to the
FCA violates the Ex Post Facto Clause
because retroactive application of the
amendments to the FCA would
impose punishment for acts that were
not punishable prior to enactment of

the amendments.”' Somewhat ironi-

cally, the court found that FERA
amendments would not actually apply
to Allison Engine because the claims
were not pending on or before June 7,
2008. Moreover, the court stated,
even if the claims were pending,
FERA violated the ex post facto clause
by imposing “punishment for acts that
were not punishable prior to the
enactment of the amendments.”®

In December 2009, in Hopper v.
Solvay Pharmaceuticals, the only circuit
court opinion thus far dealing with
the retroactivity issue, the Eleventh
Circuit agreed with the district courts
in Science Applications and Allison
Engine that the retroactivity language
of FERA applies to “claims” that were
pending on or before June 7, 2008
and not “cases” that were pending.®’

Although those courts have
found that “claim” has the meaning
defined in the FCA, none have ana-
lyzed what it means for a claim to be
“under the FCA” and whether that
qualifying language alters the mean-
ing of “claim” in the FCA. Given
that issue, the host of other issues
discussed above, and the recent deci-
sions in Science Applications, Allison
Engine, and Solvay Pharmaceuticals,
courts are certainly only at the begin-
ning of scrutinizing the application of

§4(f)(1) of the 2009 Amendments.

Conclusion

Congress’s implementation lan-
guage in section 4(f) of FERA leaves a
good deal of wiggle room for FCA
plaintiffs and defendants to fight over
whether the changes to the FCA apply

6

retroactively and to a given case. The
cases discussed above only scratch the
surface of the litigation that may arise
over the implementation of the FCA
amendments. This will be an area to
watch this year and in years to come.
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