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example, the physician may relocate to an area outside of the
hospital’s geographic service area due to the parties’ mistake
as to the zip codes included in the hospital’s geographic
service area, or the agreement may not comply with the rules
on the expenses that can be paid to a group practice, or the
agreement may not be signed by the group practice, or the
rules may change after the agreement became effective. Such
defects would affect the parties’ ability to take advantage of
the recruitment exception, and taint any referrals that have
been made, but that does not make the agreement itself illegal.
Of course, an important purpose of a recruitment agreement
may be to take advantage of the Stark exception (assuming
that the hospital has a sizeable Medicare patient base), and if
so, the parties may want to provide a recital to the effect that
the parties intend for the agreement to comply with the Stark
rules, and that if either party has a reasonable belief that the
agreement does not or may not comply with the Stark rules,
the parties will attempt in good faith to amend the agreement
to ensure compliance, and that if such negotiation efforts are
unsuccessful in producing an amended agreement, the agree-
ment is terminated and any sums advanced to the physician
under an income guaranty or other loan must be repaid with
interest within a certain period.

What does make an agreement illegal, at least under the
AKS, is the intent to induce referrals from the recruited physi-
cian to the recruiting hospital. In order to steer clear of avoid-
ance based on a claim of illegality, hospitals should engage in
careful negotiation and drafting of recruitment agreements.
First, hospitals should take a lesson from the Feldstein v.

Nash case and ensure that the agreement contains an express
statement that remuneration provided by the hospital is not
intended to induce referrals by the physician to the hospital,
that there is no requirement that the physician make refer-
rals to the hospital, and that the remuneration does not take
into account the volume or value of referrals by the physi-
cian or any other business generated by the physician for the
hospital, while eschewing any language extolling the virtues
of the hospital that could be misconstrued as requiring or
inducing referrals to the hospital. Second, although parties
cannot agree to waive illegality,' they may, depending on the
law of the particular jurisdiction involved, be able to provide
in the agreement that no extrinsic evidence be admissible,

in any proceeding by a party challenging the validity of the
agreement, to prove the intent of the parties.” Note that in
many, and perhaps most, jurisdictions, if a contract is struck
down for being illegal, the court leaves the parties as it finds
them, and will not award equitable relief to a party that has
performed as against a party who would owe performance but
for the illegality.? This would mean that if a recruitment agree-
ment is declared illegal, a hospital that has advanced sums
under an income guaranty loan likely would be unable to have
a court or an arbiter order the physician to make restitution.”
Because courts that refuse to order equitable relief refuse on
the grounds of public policy, it would seem to be ineffective for
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parties to place language in the recruitment agreement stipu-
lating that if the agreement is declared illegal, advanced sums
under an income guaranty loan must be repaid.

Finally, hospitals should consider having an attorney’s fees
clause, whereby in any civil action or other proceeding chal-
lenging the validity of the agreement, the prevailing party is
entitled to have its reasonable attorney’s fees paid by the other
party. The contract should define prevailing party or provide
that the parties agree to request the presiding official to make a
determination as to prevailing party status.?

Conclusion

Where a physician breaches a recruitment arrangement, it is
important that the hospital engage in reasonable collection
efforts, so as not to create a nonconforming financial relation-
ship (through the forgiveness of debt) that would fail to meet
a Stark exception and invite scrutiny under the AKS. Where

a hospital pursues the debt through a contract enforcement
action, the hospital will be better situated to combat a defense
that the recruitment arrangement is illegal if it has engaged in
careful, purposeful drafting.

Don Romano (Romano.Donald@ArentFox.com) is a partner
in Arent Fox LLP’s healthcare practice, based in Washing-
ton, DC. His work focuses on physician self-referral (Stark)
anti-kickback matters, and Medicare reimbursement issues
affecting hospitals, physicians, and other providers. Prior to
joining the firm, Mr. Romano was a division director at CMS.
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of regulatory policy for the physician self-referral law, the
anti-markup payment limitation for diagnostic tests, transplant
center certification and decertification, assignment and reas-
signment, private contracting, boutique medicine, mandatory
claims filing, Provider Reimbursement Review Board appeals
procedures, and various statutory payment exclusions. Mr.
Romano also served as a senior attorney in HHS’ Office of the
General Counsel, where he handled litigation, program integ-
rity (including the Columbia / HCA False Claims Act Cases)
and program advice matters affecting the Medicare program.

Endnotes

1 Section 1877 of the Social Security Act, 42 U.S.C. § 1395nn.

2 DHS include inpatient and outpatient hospital services.

3 Section 1877(e)(5) of the Social Security Act, 42 U.S.C. §1395nn(e)(5). The
exception also permits federally qualified health centers and rural health
clinics to provide remuneration to a recruited physician under certain
circumstances. See 42 C.F.R. §411.357(e)(6).

4 Section 1877(b)(4) of the Social Security Act, 42 U.S.C. § 1395nn(b)(4),
authorizes the Secretary to create new exceptions provided that doing so
does not pose a risk of program or patient abuse.

5  Section 1128B(b) of the Social Security Act, 42 U.S.C. § 1320a-7b(b).

6  “Federal health care program” is defined in section 1128B(f) of the Social
Security Act, 42 U.S.C. §1320a-7b(f) and includes such programs as
Medicare, Medicaid, and TRICARE and “any State health care program,
as defined in section 1128(h).” A “State health care program” is defined
in section 1128(h) of the Social Security Act, 42 U.S.C. §1320a(h) as any
program approved under or receiving funds under title V, IX, XX or XXI of
the Social Security Act.
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The AKS safe harbor is similar in some ways to the Stark exception for
recruitment arrangements. For example, the safe harbor does not require
a fair market value exchange, and prohibits the remuneration to vary with
the volume or value of referrals by the recruited practitioner. The safe
harbor also differs from the Stark exception in some material respects.

For example, the remuneration may be provided by any entity, and to any
practitioner (not just physicians). On the other hand, the safe harbor allows
recruitment only into a designated Health Professional Shortage Area.
Note that the Centers for Medicare & Medicaid Services (CMS) has
received one or more requests for an advisory opinion as to a hospital’s
compliance with Stark following a breach of a recruitment arrangement.
See 73 Fed. Reg. 48705 (granting of a loan by an entity to a physician
creates a financial relationship, and thus the loan arrangement must meet
an exception).

A gift in the form of forgiveness of a loan could also invite scrutiny under
the AKS. Of course, if the physician moves far away from the hospital’s
geographic service area and is not expected to return, the hospital need
not fear future violations of the Stark rules or the AKS because there will
be no referrals from the recruited physician to the hospital, but, depending
on the circumstances, CMS and/or the OIG could allege a violation of

the Stark rules and/or the AKS for some period before the breach, on the
theory that the debt forgiveness was a payback for referrals.

CMS is responsible for claims denials for designated health services billed
in violation of the physician self-referral statute. OIG is responsible for
imposing civil monetary penalties/assessments and possible exclusion for
knowing violations of the physician self-referral statute and/or for violations
of the AKS. DOJ is responsible for prosecuting criminal cases for violations
of the AKS and other criminal laws aimed at healthcare fraud, and for initi-
ating government suits, or intervening on behalf of the government, in suits
under the civil False Claims Act, 31 U.S.C. § 3729-3731. (Independently of
DOJ, private citizens may also bring a whistleblower suit under the False
Claims Act.) Finally, many states have their own version of a physician
self-referral law, or an anti-kickback law, or a false claims law, or some
combination of the three.

2005 WL 827005 (Ohio Ct. App. 2005).

Id. at*7.
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Dedicated to improving
the end-of-life process.

Our core program, the Advance Directives Clearinghouse (ADC), utilizes sophisticated I'T,
educational, and human processes to “plug the gaps” that have previously kept the Patient

Self-Determination Act from being as effective as intended.

800 F. Supp 1451 (E.D. Tex. 1992).
Id. at 1451, 1456.
51 F. Supp.2d 673 (E.D.N.C. 1999).
The physician in Feldstein argued that he was entitled to summary judg-
ment that the recruitment arrangement was not illegal because the recruit-
ment agreement contained an express disavowal that remuneration to the
physician was in any way conditioned on referrals to the hospital, see 51 F.
Supp. 2d at 683-84, but, as the court noted in concluding that the agree-
ment was ambiguous on the question of whether the hospital intended to
induce referrals, the agreement also contained the following language:
You recognize that Hospital is a convenient acute care medical
facility for the majority of patients likely to utilize your services for
medical treatment and that the Hospital is duly accredited by the
Joint Commission on Accreditation of Healthcare Organizations
and is qualified for participation in the Medicare and Medicaid
programs, and has excellent facilities and treatment capabilities.
51 F. Supp.2d at 685 (emphasis added in the court’s opinion).
5 WiLLisTon oN ConTRACTs § 12:5 (4th ed.)
In Feldstein v. Nash, supra note 16, the court cited North Carolina law for
the proposition that where the language of a contract is clear, construc-
tion of the agreement is a matter of law for the court and the court cannot
look beyond the terms of the contract to determine the intentions of the
parties, but that where there is ambiguity in the language used, the intent
of the parties is a question for the jury and parol evidence is admissible to
ascertain that intent. 51 F. Supp.2d at 684.
See, e.g., Siner v. American Gen. Finance, 2004 WL 2441185, at *8-9
(E.D. Pa. 2004); ResTATEMENT (SECOND) OF CONTRACTS, § 197 (American Law
Institute).
See, e.g., W.R. Grace & Co. v. Local Union 759, 461 U.S. 757 (1983)
(arbitration award that contravenes public policy is unenforceable).
For example, the agreement could provide that where one party seeks to
avoid the contract altogether or one or more of its obligations under the
contract, and the other party defends, the prevailing party is the party that
receives a final judgment (including after all appeals have been exhausted)
in its favor.

Embark is building a national network of experienced attorneys, the National Legal Support
Network, which stands ready to support the legal rights of our Members in securing the
end-of-life care they have chosen. You have a priority opportunity to become a part of this
exciting new National Legal Support Network, the benefits of which could be a substantial
and ongoing flow of new clients to your practice at no out-of-pocket cost to you.

Contact Valerie H. Colb, Esq. (818) 952-6667 for more information.
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