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example, the physician may relocate to an area outside of the 
hospital’s geographic service area due to the parties’ mistake 
as to the zip codes included in the hospital’s geographic 
service area, or the agreement may not comply with the rules 
on the expenses that can be paid to a group practice, or the 
agreement may not be signed by the group practice, or the 
rules may change after the agreement became effective. Such 
defects would affect the parties’ ability to take advantage of 
the recruitment exception, and taint any referrals that have 
been made, but that does not make the agreement itself illegal. 
Of course, an important purpose of a recruitment agreement 
may be to take advantage of the Stark exception (assuming 
that the hospital has a sizeable Medicare patient base), and if 
so, the parties may want to provide a recital to the effect that 
the parties intend for the agreement to comply with the Stark 
rules, and that if either party has a reasonable belief that the 
agreement does not or may not comply with the Stark rules, 
the parties will attempt in good faith to amend the agreement 
to ensure compliance, and that if such negotiation efforts are 
unsuccessful in producing an amended agreement, the agree-
ment is terminated and any sums advanced to the physician 
under an income guaranty or other loan must be repaid with 
interest within a certain period. 

What does make an agreement illegal, at least under the 
AKS, is the intent to induce referrals from the recruited physi-
cian to the recruiting hospital. In order to steer clear of avoid-
ance based on a claim of illegality, hospitals should engage in 
careful negotiation and drafting of recruitment agreements. 
First, hospitals should take a lesson from the Feldstein v. 
Nash case and ensure that the agreement contains an express 
statement that remuneration provided by the hospital is not 
intended to induce referrals by the physician to the hospital, 
that there is no requirement that the physician make refer-
rals to the hospital, and that the remuneration does not take 
into account the volume or value of referrals by the physi-
cian or any other business generated by the physician for the 
hospital, while eschewing any language extolling the virtues 
of the hospital that could be misconstrued as requiring or 
inducing referrals to the hospital. Second, although parties 
cannot agree to waive illegality,18 they may, depending on the 
law of the particular jurisdiction involved, be able to provide 
in the agreement that no extrinsic evidence be admissible, 
in any proceeding by a party challenging the validity of the 
agreement, to prove the intent of the parties.19 Note that in 
many, and perhaps most, jurisdictions, if a contract is struck 
down for being illegal, the court leaves the parties as it finds 
them, and will not award equitable relief to a party that has 
performed as against a party who would owe performance but 
for the illegality.20 This would mean that if a recruitment agree-
ment is declared illegal, a hospital that has advanced sums 
under an income guaranty loan likely would be unable to have 
a court or an arbiter order the physician to make restitution.21 
Because courts that refuse to order equitable relief refuse on 
the grounds of public policy, it would seem to be ineffective for 

parties to place language in the recruitment agreement stipu-
lating that if the agreement is declared illegal, advanced sums 
under an income guaranty loan must be repaid. 

Finally, hospitals should consider having an attorney’s fees 
clause, whereby in any civil action or other proceeding chal-
lenging the validity of the agreement, the prevailing party is 
entitled to have its reasonable attorney’s fees paid by the other 
party. The contract should define prevailing party or provide 
that the parties agree to request the presiding official to make a 
determination as to prevailing party status.22 

 
Conclusion
Where a physician breaches a recruitment arrangement, it is 
important that the hospital engage in reasonable collection 
efforts, so as not to create a nonconforming financial relation-
ship (through the forgiveness of debt) that would fail to meet 
a Stark exception and invite scrutiny under the AKS. Where 
a hospital pursues the debt through a contract enforcement 
action, the hospital will be better situated to combat a defense 
that the recruitment arrangement is illegal if it has engaged in 
careful, purposeful drafting. 
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