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Introduction

The Medicare program increasingly is focused on improving
the quality of care for its beneficiaries through various
initiatives. Some initiatives include value-based purchasing
(VBP) programs, which use payment incentives and
transparency to increase the value of care by rewarding
providers and suppliers for higher quality and more efficient
services and for publicly reporting performance information.
The Centers for Medicare and Medicaid Services (CMS) has
developed a plan for hospital VBP[2] and is in the process of
developing a VBP plan for Medicare services of physicians
and other professionals.[3] The extant Physician Quality
Reporting Initiative (PQRI)[4] and the recently implemented
Physician Resource Use Measurement and Reporting
Program (PRU)[5] are key building blocks for the
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establishment of physician value-based purchasing. Other
VBP programs include the prohibition on paying hospitals for
Hospital Acquired Conditions,[6] and the proposed National
Coverage Determination that would prohibit paying for other
“Never Events.”[7] Other initiatives include the various
consumer-oriented tools to compare care given at one
facility versus another.[8] Still other initiatives include
various demonstration projects in the areas of aligning
incentives (e.g., the physician/hospital gainsharing
demonstrations), value based purchasing (e.g., the nursing
home value based purchasing demonstration), care
coordination (e.g., the Care Management for High Cost
Beneficiaries Demonstration), prevention (e.g., Cancer
Prevention and Treatment Demonstration for Ethnic and
Racial Minorities), and health information technology (e.g.,
the Electronic Health Records Demonstration). The Patient
Safety and Quality Improvement Act of 2005 (PQSIA) is
another example of incentivizing voluntary reporting as a
means of improving quality.[9] The PSQIA provides a
mechanism by which hospitals, physicians, and other
healthcare professionals can share sensitive patient safety
information with “Patient Safety Organizations” (PSOs) on a
confidential and privileged basis, so that such information
can be aggregated and analyzed by the PSOs, which will
then provide feedback and recommendations to healthcare
providers.[10] At least some, and perhaps many, of the
existing or potential VBP programs hold forth the promise of
reducing costs while increasing quality.

A not-so-recent strategy for lowering costs is “gainsharing,”
a term that traditionally has referred to programs between
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hospitals and physicians, under which hospitals pay
physicians a portion of cost savings that physicians help
achieve. Such programs have evolved to include measures
that reward physicians for improving quality and are now
better termed “incentive payment and shared savings
programs.” In the calendar year (CY) 2009 Medicare
Physician Fee Schedule (PFS) proposed rule,[11] CMS
proposed an exception to the physician self-referral
prohibition (Stark law) for incentive payment and shared
savings programs. The physician self-referral law generally
prohibits entities such as hospitals from providing
remuneration to physicians who refer Medicare patients to
them for certain services (such as inpatient or outpatient
hospital services), unless an exception applies. In proposing
an exception, CMS stated:

The Medicare program and private industry
stakeholders are increasingly exploring the benefits of
various types of gainsharing, pay-for-performance
("P4P™), value-based purchasing, and similarly-styled
programs that use economic incentives to foster high
quality, cost-effective care. Many of these programs
involve payments from hospitals to physicians. These
payments potentially implicate the fraud and abuse
laws, including the physician self-referral statute.
Existing exceptions to the physician self-referral
statute, while useful, may not be sufficiently flexible to
encourage a variety of nonabusive and beneficial
gainsharing, P4P, and similar programs.[12]

Although CMS did not finalize an exception to the physician
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self-referral law for incentive payments and shared savings
programs in the CY 2009 PFS final rule, it voiced its support
for “an exception that is sufficiently flexible to encourage the
development and implementation of beneficial, nonabusive
incentive payment and shared savings programs that foster
high quality, cost-effective care.”[13]

Regardless of whether CMS promulgates a new exception
specifically tailored for incentive payment and shared
savings programs, or whether parties avail themselves of
existing exceptions, the physician self-referral law is only
one hurdle for hospitals and physicians to leap. Two other
statutes, administered by the Department of Health and
Human Service’s (HHS) Office of Inspector General (OIG),
also directly impact the ability of hospitals and physicians to
engage in gainsharing arrangements involving Medicare
patients. Of the two, the anti-kickback statute[14] arguably
is the less difficult with which to contend, as it is an intent
based statute. The Civil Monetary Penalty (CMP) statute,[15]
at least as interpreted by the OIG, however, is extremely
broad in its reach. As a result, parties that wish to engage in
a gainsharing project and who want to be assured that the
project will not subject them to sanctions under the CMP
statute, have been required to either: (1) obtain an advisory
opinion from the OIG that aspects of their gainsharing
arrangement that implicate the CMP statute will not be
subject to sanctions because, while technically in violation of
the statute (in the OIG’s view), they are not abusive; or (2)
in the absence of seeking an advisory opinion, be confident
that their gainsharing arrangement is sufficiently similar to
one that has received a favorable advisory opinion from the
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Under the recently-departed Administration, HHS, including
the OIG, generally supported non-abusive physician
incentive and shared savings plans, but took the position
that the CMP statute prohibits all gainsharing arrangements
and that the only solution is for Congress to amend the
statute. In this article, the author postulates that the CMP
statute does not have to be read as prohibiting at least two
non-abusive features of a hospital/physician gainsharing
program, namely:

1. paying physicians to refrain from furnishing medically
unnecessary services; and

2. paying physicians to use one medical supply or device
rather than a clinically equivalent supply or device.

(This article does not address the issue of whether the CMP
statute can be read reasonably to prohibit paying physicians
to not provide medically reasonable services or to use one
supply or device rather than its clinical equivalent; rather,
this article is solely concerned with the issue of whether the
CMP statute must be read in such a manner.)

Specifically, as argued below, the OIG’s interpretation is not
required by the plain language of the statute; rather, the
plain language of the statute easily supports an
interpretation that paying physicians to refrain from
furnishing medically unnecessary services is permissible and
even more easily supports an interpretation that paying
physicians to use one supply or medical device rather than a
clinically equivalent supply or device also is not prohibited
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by the statute. Moreover, contrary to the view expressed by
the OIG, neither the legislative history of the original
enactment of the CMP statute, nor the legislative history of
the subsequent amendment to the CMP statute, sheds any
light on the issue of whether paying physicians to refrain
from providing medically unnecessary services is prohibited
by the statute. Hopefully, to the extent that the new
Administration is supportive of aligning hospital and
physician incentives, HHS will find this article useful as
providing the rationale for reading the CMP statute in a less
restrictive manner.

Background
A. The CMP statute

Section 1128A(b)(1) of the Social Security Act, as codified at
42 U.S.C. 8 1320a-7a(b)(1), provides that if a hospital
(including a critical access hospital) knowingly makes a
payment, directly or indirectly, to a physician as an
inducement to reduce or limit services provided with respect
to individuals who are entitled to Medicare or eligible for
Medicaid and who are under the direct care of the physician,
the hospital and physician shall be subject to civil monetary
penalties assessments and exclusion from the federal
healthcare programs. As originally enacted by the Omnibus
Budget Reconciliation Act of 1986 (OBRA ’86), the CMP
statute was effective for payments by hospitals occurring
more than six months after the date of enactment and was
slated to be effective for payments by prepaid healthcare
organizations occurring on or after April 1, 1989.[16]
However, the implementation date for prepaid healthcare
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organizations was extended to April 1, 1990 by section 4016
of the Omnibus Budget Reconciliation Act of 1987 (OBRA
'87).[17] The date was further extended to April 1, 1991 by
section 6207 of the Omnibus Budget Reconciliation Act of
1989 (OBRA '89).[18] Sections 4204(a) and 4731 of the
Omnibus Budget Reconciliation Act of 1990 (OBRA '90)
repealed the prohibition on incentive payments related to
prepaid healthcare organization physician incentive plans
and enacted specific requirements for regulating these

plans.[19]

B. The OIG’s Historical Approach to Gainsharing
Arrangements

The OIG’s interpretation of the CMP statute has been issued
only in sub-regulatory materials thus far. The OIG issued a

proposed rule in 1994,[20] but that rule was never finalized.
[21] The principal piece of interpretive guidance on the CMP

statute is the July 1999 Special Advisory Bulletin by the OIG.

It is worth quoting at length from the Bulletin.

The statutory proscription is very broad. The payment
need not be tied to an actual diminution in care, so
long as the hospital knows that the payment may
influence the physician to reduce or limit services to his
or her patients. There is no requirement that the
prohibited payment be tied to a specific patient or to a
reduction in medically necessary care [emphasis
added]. In short, any hospital incentive plan that
encourages physicians through payments to reduce or
limit clinical services directly or indirectly violates the
statute.

As “Students” For Tax
Purposes




The breadth of the prohibition was intentional. As
initially enacted by Congress, section 1128A(b)(1) of
the Act prohibited payments by both hospitals and
Medicare managed care plans to induce physicians to
reduce clinical services. Section 1128A(b)(1) of the Act
was subsequently amended to delete the reference to
Medicare managed care plans, and to add a new
subsection to section 1876 of the Act that permitted
Medicare managed care plans to implement physician
incentive plans, provided the managed care plan did
not induce the reduction of medically necessary care to
individual [emphasis in original] patients and did not
place the physician at substantial financial risk for
services not provided by the physician. Further,
Congress explicitly gave the Secretary authority to
regulate physician incentive plans offered by Medicare
risk managed care plans. Because the resulting two
provisions address the same issues and were drafted
together, the stark difference in otherwise parallel
language reflects a congressional decision to prohibit
any payment arrangement between hospitals and
physicians that is intended to induce a reduction or
limitation in services.

This reading of the statute is also consistent with the
legislative history surrounding the enactment of section
1128A(b)(1) of the Act. The prohibition was prompted
in part by a General Accounting Office (GAO) report for
the Chairman of the Subcommittee on Health of the
House Ways and Means Committee regarding the
physician incentive plans being implemented by



hospitals in response to the then-recently enacted
diagnostic related group prospective payment system
and their potential detrimental effects on quality of care
for Medicare patients. The report analyzed four types of
hospital-physician incentive plans, of which at least two
bear strong similarities, and contain safeguards
comparable, to the gainsharing arrangements currently
being marketed by the healthcare consulting industry.
While the GAO report discussed several features in
these plans that reduced the incentive to give
substandard care, it concluded that no combination of
features could guarantee that such plans would not be
subject to abuse.

Congress concurred. The House Committee Report that
accompanied the House provision that became section
1128A(b)(1) of the Act stated that "[t]lhe Committee
believes that such incentive payments may create a
conflict of interest that may limit the ability of the
physician to exercise independent professional
judgment in the best interest of his or her patients.” In
explaining the inclusion of the prohibition in the final
budget reconciliation bill that became OBRA 1986, the
Chairman of the Subcommittee on Health of the House
Ways and Means Committee, who was also a member
of the Conference Committee, stated on the floor of the
House that:

"[T]he House held firm in its insistence on outlawing
certain physician incentive plans. We must not tolerate
hospitals paying physicians to reduce or limit services



to the elderly.”

In sum, we believe that section 1128A(b)(1) of the Act
prohibits any hospital payments that induce physicians
to reduce or limit clinical services to the physicians'

patients.[22]

Thus worded, the Bulletin expresses the view that paying
physicians to refrain from furnishing medically unnecessary
services is prohibited by the CMP statute (while silent on the
issue of paying physicians to use clinically equivalent
medical devices), and that the OIG believed its
interpretation of the CMP statute was compelled and not
merely only one possible reading of the statute. The Special
Advisory Bulletin was soon followed by an alert entitled
“Recent Commentary Distorts HHS’s IG Gainsharing
Bulletin,” which interpreted the 1994 proposed rule as
having taken a hard-line approach consistent with the
Special Advisory Bulletin[23] and took issue with a
commentary that contended that the plain language of the
statute required an incentive to induce physicians to
withhold medically necessary services. The alert responded:
“In our view, this interpretation is plainly wrong. Simply put,
the language of the statute refers to ‘services,’ not
‘medically necessary services.”” The view expressed in the
1999 Special Advisory Bulletin and the alert, that all forms
of gainsharing are prohibited by the CMP statute, was
echoed in 2005 testimony by the OIG before Congress.[24]

Although the 1999 Special Advisory Bulletin was hostile to
the idea of issuing advisory opinions on proposed
gainsharing arrangements, calling them “an inadequate and



inequitable substitute for comprehensive and uniform
regulation in this area,”[25] the OIG began issuing favorable
advisory opinions in 2001 and has issued 14 favorable
opinions to date, including 4 in 2008.[26] By 2005, the OIG
was describing the subject arrangements as “significantly
different from the black box arrangements discussed in the
1999 Special Advisory Bulletin.”[27] In 2008, the OIG issued
its first approval of a multi-year arrangement (up to this
point all proposed arrangements were limited to one year).
[28] Although the OIG has approved many arrangements, it
has not changed its view that the CMP statute forbids all
forms of gainsharing. Rather, for each proposed
arrangement, it has analyzed the components and divided
them into those that do not have clinical significance and
thus do not implicate the CMP statute, and those that do
have clinical significance but do not pose a risk of abuse.
With respect to proposed arrangements in the latter
category, the OIG has determined that although the
proposed arrangement would violate the CMP statute, it
would exercise its prosecutorial discretion and not seek
sanctions. Along the way, the OIG reiterated its view that
paying physicians to refrain from furnishing medically
unnecessary services violates the CMP statute,[29] and
explicitly declared that incentivizing physicians to use one
medical supply or device rather than a clinically equivalent
medical device (referred to as “product substitution” and
“product standardization” in the advisory opinions) also
violates the statute.[30] An analysis of the OIG’s approach
shows, however, that its reading is far from compelled.

Discussion



The OIG’s positions, that Congress necessarily meant
to prohibit hospitals from paying physicians to refrain
from furnishing medically unnecessary care and
necessarily meant to prohibit paying physicians to use
less expensive but clinically equivalent supplies or
devices, are not compelled by either the original
enactment of the CMP statute or by the 1990
amendment to it

A. The plain language of the statute is ambiguous

The pertinent text of the CMP statute says simply that it is
prohibited for a “hospital or a critical access hospital [to]
knowingly make[] a payment, directly or indirectly, to a
physician as an inducement to reduce or limit services.”[31]
The plain language of the statute, therefore, prohibits
payments for inducements for actual reductions in services.
The text does not, however, unambiguously prohibit paying
physicians to refrain from furnishing unnecessary medical
care or to use one medical supply or device rather than a
clinically equivalent supply or device.

The statement in the 1999 Special Advisory Bulletin, “[t]
here is no requirement that the prohibited payment be tied
to . . . a reduction in medically necessary care,” is a non-
sequitur with respect to the issue of whether the OIG’s
interpretation is required by the statute.[32] That is, the
fact that the statute does not on its face compel HHS to limit
its reach to medically necessary services does not answer
the question of whether HHS has the discretion to do so.
Although it is true that the statutory language does not
specify medically necessary care, it does not follow that the



only reading, or even the most natural reading, of the text is
that “services” refers to both medically necessary and
unnecessary care. “Services” easily can be read to mean
medically necessary services due to the purpose of the
statute and because dictionaries give, as one meaning of
“service,” something of use or benefit.[33] In fact, it can be
argued that it is counterintuitive to interpret a statute that
was enacted to prevent patient abuse as prohibiting paying
physicians to not provide medically unnecessary care, given
that subjecting beneficiaries to unnecessary tests and
procedures in itself can constitute patient abuse (physically
and psychologically, and financially due to additional patient
cost-sharing).[34] It is also not clear why the statute must
be read to mean that a reduction or limitation in services
equates to a change in a particular hospital’s medical policy
(which OIG acknowledges could involve providing more care
than necessary) as opposed to a reduction or limitation in
recognized standards of care.

Moreover, the OIG’s view that “services” must be read
literally and all-encompassing, so as to include medically
unnecessary services, is at odds with its interpretations that
“services” includes “items” and that “services” includes only
clinical services. Just as the words “medically necessary” do
not appear in the statute so as to (in the OIG’s view) not
limit the reach to medically necessary services, so too does
the statute not specify “clinical” services. Of course, given
the purpose of the statute, it makes good sense to interpret
the statute as applying to items and as applying only to
clinical services, but, as noted above, the same could be
said about interpreting it to apply only to medically



necessary se rvices.

The OIG’s textual argument appears especially weak with
respect to its interpretation that the CMP statute prohibits
paying physicians to use certain supplies or medical devices
rather than clinically equivalent supplies or devices. That is,
it is not immediately clear why paying a physician to use
Supply A rather than Supply B, or Device C rather than
clinically equivalent Device D is a reduction or limit in
services. To the contrary, the statute can be read easily to
say that, provided the patient receives one service instead
of another service that carries the same procedure code,
there is no violation of the CMP statute. And if one supply or
device is of equal quality to another supply or device but
simply costs less, there is even less reason to conclude that
paying a physician to use the less expensive supply or
device is contrary to the plain meaning of the CMP statute.

If common features of physician incentive plans prior to
enactment of the CMP statute were to pay physicians for
reducing medically unnecessary services and to use one
supply or device rather than its clinical equivalent, and if
Congress were aware that this was the case, one could
argue that in OBRA 86 Congress was legislating against this
background, and, therefore, the statutory language “reduce
or limit services” could be read in context as including
medically unnecessary services and as including clinically
equivalent items due to the failure of Congress to make a
distinction. But that does not appear to be the case. The
1986 GAO Report that the 1999 Special Advisory Bulletin
credits as having partially prompted the 1986 enactment of



the statute first discusses in some detail existing physician
incentive plans and then highlights certain features of those
plans that it considered potential threats to the health of
Medicare beneficiaries, but neither (1) paying physicians to
not provide medically unnecessary services nor (2) paying
physicians to use one device or supply rather than its clinical
equivalent was mentioned as a feature of those plans or
mentioned as a threat to beneficiaries’ health.[35] In fact,
the GAO Report contains language, albeit sparse, that
suggests it was focusing Congress’s attention away from
unnecessary services and on incentives that might result in
withholding necessary services.[36] Likewise, the
Congressional Reports on OBRA 86, which can be fairly
described as giving short shrift to the CMP statute provision,
do not even mention paying physicians to refrain from
furnishing medically unnecessary services or paying
physicians to use clinically equivalent medical supplies or
devices.[37]

B. The 1990 amendment to the CMP statute and its
legislative history are not instructive, as a factual matter, as
to what Congress meant in OBRA 86 by “reduce or limit
services,” and in any event, are not required, as a legal
matter, to drive HHS’s interpretation of the statute.

At the outset, it should be noted that the 1990 amendment
to the CMP statute addressed Medicare managed care plans
only and left undisturbed the statutory language prohibiting
a “hospital or a critical access hospital [to] knowingly make
[1 a payment, directly or indirectly, to a physician as an
inducement to reduce or limit services.”[38] Thus, the



actions and statements of the OBRA 90 Congress with
respect to the meaning of “reduce or limit services” are
post-enactment. Post-enactment legislative “history” has
often been denigrated—rightly so in the author’s opinion—as
a poor indication of Congress’s intent in enacting a statute.
[39] The 1999 Special Advisory Bulletin correctly notes that
in OBRA '90, section 1128A(b)(1) of the Act was amended to
delete the reference to Medicare managed care plans, and a
new subsection was added to section 1876 of the Act that
permitted Medicare managed care plans to implement
physician incentive plans, provided the managed care plan
did not induce the reduction of medically necessary care to
individual patients and did not place the physician at
substantial financial risk for services not provided by the
physician.[40] The Special Advisory Bulletin also notes that
“Congress explicitly gave the Secretary authority to regulate
physician incentive plans offered by Medicare risk managed
care plans.”[41] However, the conclusion that the Special
Advisory Bulletin draws from these actions—that “[b]ecause
the resulting two provisions address the same issues and
were drafted together, the stark difference in otherwise
parallel language reflects a congressional decision to prohibit
any payment arrangement between hospitals and physicians
that is intended to induce a reduction or limitation in
services”’[42]—is not compelled, either as a matter of fact or
a matter of law, with respect to paying physicians to refrain
from providing unnecessary services or to use one supply or
device rather than a clinically equivalent supply or device.

The “resulting two provisions” (that is, sections 1128A(b)(1)
and 1876(i)(8)) do not “address the same issues” and were



not “drafted together.” The fact that the OBRA ’90 provision
(which, of course, was not drafted at the time of the OBRA
‘86 provision) prohibited managed care plans from reducing
medically necessary services as one of only several
requirements a managed care incentive plan must meet in
order to escape civil monetary penalties does not address
the question of whether, under OBRA ’86, a hospital or
managed care organization was and is allowed to pay
physicians to refrain from providing medically unnecessary
care. That is, just because Congress in OBRA 90 effectively
said we will let managed care plans have incentive payment
programs provided they do no harm by withholding
medically necessary care (and provided they meet other
conditions), that does not translate into a finding by that
Congress that the earlier OBRA ‘86 Congress meant to
prohibit paying physicians for not providing medically
unnecessary care. Had OBRA 90 amended the Act to
provide specifically that managed care plans could pay
physicians to refrain from furnishing medically unnecessary
care, one could draw the inference that the OBRA '90
Congress read the CMP statute as prohibiting paying
physicians for not providing medically unnecessary care. But
that is not what happened.

Moreover, none of the Congressional reports on OBRA '90
states that the CMP statute applies to reductions in
unnecessary services (or that it applies to paying physicians
to use one supply or device rather than a clinical
equivalent), and that the purpose of the amendment was to
leave this restriction in place for hospital incentive plans
while removing it for HMO incentive plans.[43] Of course,



the absence of such a statement might be explained if the
OIG had gone on record as saying that the CMP statute
applied to reductions in medically unnecessary services (or
to paying physicians for using certain supplies or devices
rather than clinical equivalents) and that Congress was
aware of such an interpretation and was legislating in OBRA
90 against such a background, but that does not appear to
be the case. The absence of such a statement also might be
explained if a common feature of physician incentive plans
prior to enactment of the statute was to pay physicians for
reducing medically unnecessary services. If that were true,
one could reason that in OBRA '90 Congress was legislating
against this background and one could read the statutory
language “reduce or limit services” in context as including
medically unnecessary services due to the failure of
Congress to make a distinction. But that also does not
appear to be the case.

Finally, the statement in the 1999 Special Advisory Bulletin
“Congress explicitly gave the Secretary authority to regulate
physician incentive plans offered by Medicare risk managed
care plans” does not add anything to the analysis.
Irrespective of what specific delegations of rulemaking
authority were added by Congress in OBRA 89 and OBRA
90, HHS always had (and continues to have) authority to
interpret the language “reduce or limit services.”[44]

Even if the Special Advisory Bulletin had gotten it right as a
factual matter with respect to the views of the OBRA ‘90
Congress, however, it does not follow that, as a legal
matter, Congress’s action in OBRA 90 would prohibit HHS



from interpreting the CMP statute in a manner different than
how the OBRA ’90 Congress interpreted it. Whatever
probative value exists in consulting post-enactment
statements or actions by a subsequent Congress, an agency
is not required to follow such statements or actions in
interpreting the prior-enacted statute.

Two distinct but related tools of statutory construction are
the reenactment and the acquiescence doctrines. Under the
reenactment doctrine, when Congress reenacts legislation
with the knowledge of a particular administrative
interpretation of the previously enacted statute, the
administrative interpretation is granted additional weight
due to the perceived implied Congressional approval of the
interpretation.[45] However, even where the reenactment
doctrine is applicable, which does not appear to be the case
here,[46] courts appear to have rejected the idea that an
agency is prohibited from amending and altering its
regulations without Congressional approval.[47]

It follows that if an agency is not required to continue an
interpretation in the face of post-enactment action by
Congress, it is not required to continue an interpretation due
to post-enactment inaction by Congress. The acquiescence
doctrine, under which Congress is said to have agreed with,
or acquiesced in, an agency’s construction of a statute, has
been used successfully[48] and unsuccessfully[49] by
agencies in defending their interpretations in litigation.
Under certain circumstances, forbearance of a later
Congress to amend a statute may provide persuasive
evidence of what an earlier Congress meant, but the



doctrine, as a general tool of statutory construction, has
serious shortcomings,[50] and, in any event, it does not
serve as a positive law that prevents agencies from
changing their interpretations, even interpretations (unlike
the ones at issue here) that are set forth in regulations.
Were it otherwise, Congressional inaction would transcend
the Constitution and have the force and effect of law.

Conclusion

Unless a statute unambiguously compels a certain reading,
agencies can, and should adapt their statutory
interpretations as necessary to accommodate changing
circumstances.[51] As demonstrated above, the CMP statute
does not unambiguously prohibit hospitals from making
incentive payments to physicians to refrain from furnishing
unnecessary care or to use a particular supply or device
rather than a clinical equivalent. Irrespective of whether a
narrow approach to the CMP statute was warranted initially,
the OIG’s recent experience with the new generation of
gainsharing arrangements, and the emphasis placed by
Congress and HHS on increasing quality of care while at the
same time reducing costs, argues in favor of the OIG taking
a fresh look at the CMP statute and removing some
unnecessary roadblocks to aligning hospital and physician
incentives.

[1] Mr. Romano is a partner in the Washington, DC office of



Arent Fox LLP. The author gratefully acknowledges
comments on draft versions of the article he received from
Barbara L. Cammarata, Samuel C. Cohn, Catherine A.
Martin, and Thomas B. Valuck, M.D.

[2] The Deficit Reduction Act of 2005, Pub. L. No. 109-171,
8§ 5001(b), 120 Stat. 4, 29-30, (2006), required the
development of a plan to implement VBP for Inpatient
Prospective Payment System (IPPS) hospital services
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