
JU
LY

/A
U

G
U

S
T 2015

V
O

LU
M

E
 11 N

U
M

B
E

R
 5

P
R

A
T

T
’S

 J
O

U
R

N
A

L
 O

F
 B

A
N

K
R

U
P

T
C

Y
 L

A
W

PC / Ivory Vellum Carnival 35x23 / 80

LEXISNEXIS® A.S. PRATT™ JULY/AUGUST 2015

EDITOR’S NOTE: ON THE DOCKETS 
Steven A. Meyerowitz

THE DEBTOR’S REJECTION POWER: HOW IS IT CONSTRAINED AND  
CAN A COUNTERPARTY CONSTRAIN IT? 
James A. Croft 

U.S. SUPREME COURT PRESERVES BANKRUPTCY COURT POWER TO HEAR DISPUTES 
Michael L. Cook, Lawrence V. Gelber, and David M. Hillman

FIFTH CIRCUIT FINDS UNDERSECURED CREDITOR WAIVED RIGHT TO CREDIT BID 
Michael L. Cook

DELAWARE COURT OF CHANCERY DECISION CLARIFIES FIDUCIARY ISSUES  
IN INSOLVENT COMPANY CONTEXT 
Mark S. Chehi, John K. Lyons, and Ana Lucía Hurtado

OAK ROCK FINANCIAL DISTRICT COURT ADDRESSES THE APPLICABLE  
LEGAL STANDARD FOR TRUE PARTICIPATION AGREEMENTS 
Jason W. Harbour and Shannon E. Daily

S.D.N.Y. AFFIRMS MPM SILICONES’ “PRIME PLUS” FORMULA FOR CRAMDOWN INTEREST 
RATES, LIKELY HARMING CREDITOR RECOVERIES 
Craig M. Price, Michael Friedman, and Franklin H. Top, III

THE ENERGY FUTURE HOLDING CORP. DECISION: VALIDATING TENDER OFFERS AND 
LIMITING THE APPLICATION OF CONFIRMATION REQUIREMENTS  
IN BANKRUPTCY SETTLEMENTS 
Andrew I. Silfen, Jeffrey N. Rothleder, and Ronni N. Arnold

INSURANCE COVERAGE CLAIMS ARE “NON-CORE,”  
NEW JERSEY BANKRUPTCY COURT CONFIRMS 
Stuart I. Gordon and Frank Misiti

THE 2014/2015 GRADUAL REFORM OF THE SPANISH INSOLVENCY ACT:  
HOW IT AFFECTS THE BUSINESS OF INVESTORS IN DISTRESSED DEBT 
Jesús Varela, Julio Parrilla, and Antonio García



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call:
Kent K. B. Hanson, J.D. at ........................................................ 1-800-424-0651 ext. 3207
Email: ........................................................................................... kent.hanson@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (518) 487-3000
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (518) 487-3584
Customer Service Web site . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . . (518) 487-3000

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 349 (2014)

This publication is sold with the understanding that the publisher is not engaged in rendering legal,
accounting, or other professional services. If legal advice or other expert assistance is required, the services of
a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used
under license. A.S. Pratt is a registered trademark of Reed Elsevier Properties SA, used under license.

Copyright © 2015 Reed Elsevier Properties SA, used under license by Matthew Bender & Company, Inc.
All Rights Reserved.

No copyright is claimed by LexisNexis, Matthew Bender & Company, Inc., or Reed Elsevier Properties SA,
in the text of statutes, regulations, and excerpts from court opinions quoted within this work. Permission to
copy material may be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers,
Mass. 01923, telephone (978) 750-8400.

An A.S. Pratt® Publication

Editorial Offices
630 Central Ave., New Providence, NJ 07974 (908) 464-6800
201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200
www.lexisnexis.com

(2015-Pub.4789)



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Scott L. Baena
Bilzin Sumberg Baena
Price & Axelrod LLP

Thomas W. Coffey
Tucker Ellis & West LLP

Matthew W. Levin
Alston & Bird LLP

Leslie A. Berkoff
Moritt Hock & Hamroff
LLP

Michael L. Cook
Schulte Roth & Zabel LLP

Patrick E. Mears
Barnes & Thornburg LLP

Ted A. Berkowitz
Farrell Fritz, P.C.

Mark G. Douglas
Jones Day

Alec P. Ostrow
Stevens & Lee P.C.

Michael L. Bernstein
Arnold & Porter LLP

Timothy P. Duggan
Stark & Stark

Deryck A. Palmer
Pillsbury Winthrop Shaw
Pittman LLP

Andrew P. Brozman
Clifford Chance US LLP

Gregg M. Ficks
Coblentz, Patch, Duffy &
Bass LLP

N. Theodore Zink, Jr.
Chadbourne & Parke LLP

Kevin H. Buraks
Portnoff Law Associates,
Ltd.

Mark J. Friedman
DLA Piper

Peter S. Clark II
Reed Smith LLP

Robin E. Keller
Lovells

PRATT’S JOURNAL OF BANKRUPTCY LAW is published eight times a year by Matthew

Bender & Company., Inc. Copyright 2015 Reed Elsevier Properties SA., used under license by

Matthew Bender & Company, Inc. All rights reserved. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For permission to

photocopy or use material electronically from Pratt’s Journal of Bankruptcy Law, please access

iii



www.copyright.com or contact the Copyright Clearance Center, Inc. (CCC), 222 Rosewood
Drive, Danvers, MA 01923, 978-750-8400. CCC is a not-for-profit organization that provides
licenses and registration for a variety of users. For subscription information and customer service,
call 1-800-833-9844.

Direct any editorial inquires and send any material for publication to Steven A. Meyerowitz,
Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central Parkway, No. 18R,
Floral Park, NY 11005, smeyerowitz@meyerowitzcommunications.com, 718.224.2258. Material
for publication is welcomed—articles, decisions, or other items of interest to bankers, officers of
financial institutions, and their attorneys. This publication is designed to be accurate and
authoritative, but neither the publisher nor the authors are rendering legal, accounting, or other
professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the present
considerations and views of the authors and do not necessarily reflect those of the firms or
organizations with which they are affiliated, any of the former or present clients of the authors
or their firms or organizations, or the editors or publisher. POSTMASTER: Send address changes
to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew Bender, 630 Central Avenue, New
Providence, NJ 07974.

iv



The Energy Future Holding Corp. Decision:
Validating Tender Offers and Limiting the
Application of Confirmation Requirements in
Bankruptcy Settlements

Andrew I. Silfen, Jeffrey N. Rothleder, and Ronni N. Arnold*

This article discusses a recent Delaware District Court decision that stands
for the proposition that a settlement can be approved when two separate
classes of noteholders receive a disparate effective recovery, despite the fact
that such holders were within the same creditor class and such disparate
treatment may not be approved in the context of a contested confirmation.

A recent Delaware District Court decision concerning an appeal of a
bankruptcy settlement clearly provides support for the use of tender offers or
other exchange, or settlement mechanics permitted under applicable federal
securities laws prior to and outside a plan of reorganization. In essence, this
decision permits debtors to utilize exchange offers to repurchase outstanding
securities at a discount, or obtain more favorable terms during a bankruptcy
proceeding and prior to confirmation of a plan of reorganization.

CASE SUMMARY

On April 29, 2014, Energy Future Holding Corporation and its subsidiaries
(the “Debtors”) filed for Chapter 11 bankruptcy relief. At the time of the filing,
one of the Debtors, Energy Future Intermediate Holdings, LLC (“EFIH”), had
three funded debt constituencies, including $4 billion of first lien notes
comprised of a $3.5 billion class of 10 percent notes due 2020 (the “10 Percent
Notes”) and a $500 million class of 67/8 percent notes due 2017 (the “67/8
Percent Notes”). Both series of notes contain make-whole provisions that
protect the noteholders (the “First Lien Noteholders”) from premature redemp-
tion by requiring EFIH to pay a redemption premium in the event that it
redeems the notes prior to maturity.

Concurrent with the bankruptcy filing, the Debtors, including EFIH, filed
a Restructuring Support and Lock-up Agreement (“RSA”) that encompassed
several agreements, one of which was a settlement between the Debtors and

* Andrew I. Silfen (andrew.silfen@arentfox.com) is the managing partner of Arent Fox LLP’s
New York office and chair of the Bankruptcy and Financial Restructuring Group. Jeffrey N.
Rothleder (jeffrey.rothleder@arentfox.com) is a partner in the firm’s Financial Restructuring and
Bankruptcy Practice Group. Ronni N. Arnold was formerly an attorney at the firm.
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certain of the First Lien Noteholders. This settlement was initiated by the
Debtors through a tender offer to all First Lien Noteholders. Under the terms
of the settlement, the First Lien Noteholders would be compensated with new
value of 105 percent of their outstanding principal and 101 percent of the
accrued interest. In exchange, the noteholders agreed to release their disputed
make-whole claims. The First Lien Noteholders who did not accept the tender
offer retained their rights to litigate the validity of their make-whole claims.

In the bankruptcy case, the Debtors sought approval of this settlement
pursuant to Bankruptcy Rule 9019. The United States Bankruptcy Court for
the District of Delaware approved the settlement with the participating First
Lien Noteholders and, in so doing, found that the settlement was fair and
reasonable in accordance with the requirements of Bankruptcy Rule 9019 and
applicable law. Subsequently, most of the RSA was withdrawn by the Debtors
with only the settlement with the First Lien Noteholders remaining.

Delaware Trust Company, indenture trustee for the 10 Percent Notes,
appealed the bankruptcy court’s approval of the settlement with the First Lien
Noteholders on several grounds. Specifically, Delaware Trust challenged the
settlement on the grounds that i) the use of a tender offer was improper for a
bankruptcy settlement; ii) the settlement provided a disparate effective recovery
on the make-whole claims of the two noteholder classes and, thus, violated
Section 1123(a)(4) of the Bankruptcy Code; and iii) the settlement constituted
an impermissible sub rosa plan.

The United States District Court for the District of Delaware affirmed the
bankruptcy court’s approval of the proposed settlement and responded to
Delaware Trust’s three separate contentions.

THE PRE-CONFIRMATION SETTLEMENT THROUGH A TENDER
OFFER WAS NOT IMPROPER

First, Delaware Trust argued that the Debtors’ use of a tender offer to
accomplish the settlement was improper. The Debtors achieved the settlement
by making a tender offer to all existing First Lien Noteholders to exchange the
existing notes for new debt obligations to be issued under a new $5.4 billion
debtor-in-possession financing facility. Delaware Trust, on behalf of the holders
of the 10 Percent Notes, asserted that that the Debtors’ use of a tender offer was
impermissible because the Securities and Exchange Commission (“SEC”) and
securities laws play limited roles in bankruptcy cases, and therefore it was
improper for the Debtors to invoke a SEC-governed process instead of seeking
judicial approval to initiate the settlement offer.

The district court disagreed. The district court opined that pre-confirmation
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settlements are favored in bankruptcy in order to minimize litigation and
expedite the administration of the bankruptcy estate, and that the Bankruptcy
Code does not impose any restrictions on a debtor’s ability to propose
pre-confirmation settlements. Contrary to Delaware Trust’s arguments, the
district court stated that the fact that the SEC’s oversight in Chapter 11 cases
is relatively limited does not suggest that it is improper for a debtor to utilize
a process that complies with securities laws. Indeed, according to the district
court, a debtor in bankruptcy is not necessarily relieved of its obligations under
the securities laws except in those limited circumstances outlined in Section
1145 of the Bankruptcy Code.

The district court also disagreed with Delaware Trust’s contention that a
Chapter 11 debtor can only accomplish a class-wide debt exchange with
unequal treatment of creditors through a plan noting that, among other things,
i) there was no evidence of insider dealing, coercion of noteholders, or control
by outside creditor groups; ii) the First Lien Noteholders were offered at least
100 percent of their undisputed principal and interest; and iii) most impor-
tantly, that noteholders that did not opt in to the settlement preserved their
right to litigate the disputed make-whole claims. In summary, the district court
found that plans of reorganization are not the exclusive mechanism to exchange
debt or pay off existing creditors in Chapter 11 but, rather, settlements, no
matter how they are achieved, can be used to accomplish the same goal so long
as they satisfy the requirements of Bankruptcy Rule 9019.

THE PRE-CONFIRMATION FIRST LIEN SETTLEMENT DID NOT
HAVE TO COMPLY WITH SECTION 1123(A)(4) OF THE
BANKRUPTCY CODE

Second, Delaware Trust argued that although the settlement offer provided
an equivalent five percent premium to holders of both the 10 Percent Notes and
the 67/8 Percent Notes, the amount that each class received compared to the
maximum potential value of its respective make-whole claim was unequal, as
the amount of outstanding principal varies between the two classes. As a result,
Delaware Trust asserted that because the two noteholder classes received
different effective recoveries on their make-whole claims, Section 1123(a)(4) of
the Bankruptcy Code, which mandates that creditors of the same class must
receive equal treatment in Chapter 11, was violated.

In disagreeing with this argument, the district court stated that, by its express
terms, Section 1123(a)(4) of the Bankruptcy Code applies only to confirmation
of a plan. The district court declined to adopt the reasoning of the Fifth Circuit,
which has held that a bankruptcy court erroneously approved a debtor’s
pre-confirmation settlement with a junior creditor because it violated the
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absolute propriety rule. The district court stated that it was not bound by the
Fifth Circuit’s decision, and that analogous arguments that other confirmation
rules should apply to pre-confirmation settlements have also failed in the
District of Delaware. The district court further noted that, even if Section
1123(a)(4) of the Bankruptcy Code applied to a pre-confirmation settlement,
the settlement with the First Lien Noteholders did not violate that provision, as
Section 1123(a)(4) of the Bankruptcy Code allows creditors to agree to less
favorable treatment. Moreover, although neither the Bankruptcy Code nor the
legislative history precisely define the standards of equal treatment, courts have
interpreted the same treatment requirement to mean that all claimants in a class
must have the same opportunity for recovery. Here, all First Lien Noteholders,
had the same opportunity to opt into the settlement. Therefore, the settlement
did not violate Section 1123(a)(4) of the Bankruptcy Code.

THE FIRST LIEN SETTLEMENT DID NOT CONSTITUTE AN
IMPROPER SUB ROSA PLAN

Finally, Delaware Trust argued that the proposed settlement constituted an
improper sub rosa plan. The district court quickly dismissed this argument
because the RSA was withdrawn by the Debtors, and the settlement with the
First Lien Noteholders—which is all that remained of the RSA—did not
effectively dictate the terms of a prospective Chapter 11 plan by either i)
disposing of all claims against the estate; or ii) restricting creditors’ rights to
vote. Therefore, the settlement was not an improper sub rosa plan. The district
court also disagreed with Delaware Trust’s contention that the sub rosa
argument should be evaluated at the time the Bankruptcy Court approved the
first lien settlement, noting that Appellants did not cite any legal authority to
support this proposition.

Delaware Trust has appealed this decision to the United States Court of
Appeals for the Third Circuit.

THOUGHTS

This decision offers an alternative path for obtaining pre-confirmation
settlements with key funded debt constituencies during Chapter 11. Indenture
Trustees and holders should be aware of the issues as well as the possibility or
use of pre-confirmation settlements and settlements utilizing federal securities
laws to satisfy the claims of public debt holders. Under this decision, such
settlements are not subject to the protections or restrictions imposed by the
plan confirmation and disclosure process under the Bankruptcy Code and,
thus, may be easier to effectuate prior to confirmation. This decision stands for
the proposition that a settlement can be approved when two separate classes of
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noteholders receive a disparate effective recovery, despite the fact that such
holders were within the same creditor class and such disparate treatment may
not be approved in the context of a contested confirmation.
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