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TO RENDER QUAlITy HEAlTH CARE WITH  
A SpECIAl FOCUS ON THE pOOR AND  
THE VUlNERABlE. In the late 19th century, 
a community of nuns dedicated to the care 
of the sick and the poor opened a small, 
12-bed hospital in a city in the Northeast 
region of the United States. By 1900, just 
30 years after it opened, the hospital was 
treating more than 1,500 patients with doctors 
performing 300 operations that year.
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Over the course of the 20th century and beyond, 
the hospital grew into a major regional health 
care center. By 2008, the health care system was 
composed of a large medical center, a children’s 
hospital, a nursing home, home health services, 
and nearly 30 ambulatory care and other clinical 
sites. With more than 1,400 physicians, 5,000 
employees, including nurses and other health care 
providers, the health care system today serves 
close to 1,000 beds, treating more than 1.6 mil-
lion patients. 

Additionally, a major expansion of the health care 
system’s facilities had been announced. More 
than ever, the health care system was fulfilling its 
mission to render quality health care with a special 
concern for the poor and underserved.

But in 2005, the health care system, its hospitals, 
its expansion and its mission were unexpectedly 
placed in serious financial and legal jeopardy.

CLAIMS OF FrAUD. That year, a so-called 
“whistleblower” had filed suit in federal court claim-
ing that the hospital had violated the False Claims 
Act by improperly inflating its Medicare claims. 
Specifically, the whistleblower had alleged the 
hospital system had over-billed the government for 
“outlier payments,” which are special Medicare pay-
ments made to hospitals that incur unusually high 
expenses when treating acutely ill patients who 
require extraordinary treatment or highly complex 
procedures, such as heart bypass surgeries that 
lead to complications. 

In his suit, the whistleblower — a hospital consultant 
who had already sued numerous other hospitals 
making similar claims — sought $75 million dollars 
plus penalties from the hospital. 

Under the False Claims Act, a private citizen is 
permitted to sue individuals and entities for fraud 
on behalf of the government (a “qui tam” case). 
Once the lawsuit is filed, the federal government 
may decide to join the whistleblower in the lawsuit. 
If the defendant is found to have engaged in fraud 
or if the case settles, the whistleblower is entitled 
to be paid a percentage of the damages.

Thus, the whistleblower in the case stood to pocket 
millions of dollars for pressing his allegations 
against the hospital and health care system. 

THe STAkeS. The hospital’s management was 
stunned by the suit and the allegations. For nearly 
150 years, the hospital had dedicated itself to con-
ducting its work in the most ethical manner, with 
fairness and honesty.

The suit threatened not only the health care sys-
tem’s good name and its reputation for integrity 
and excellence, but, more importantly, its financial 
ability to continue to serve its patients and those 
who depended on it for their health and well-being.

PreSenTInG ITS FInDInGS. To defend itself 
against the allegations of fraud, the health system 
turned to Arent Fox, one of the most respected 
Medicare and Medicaid False Claims defense firms 
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in the nation, a firm with a well-earned reputation 
for tackling the thorniest allegations of health care 
fraud around, aggressively but quietly defending its 
clients while simultaneously working to protect the 
client’s reputation and preserve its confidentiality.

The lead attorney on the case was Arent Fox 
partner Linda Baumann, a nationally recognized 
authority in the field of health law. 

With her years of experience, Linda knew immedi-
ately what was at stake for the client. Aside from 
legal liability that potentially ran into the tens of 
millions of dollars and the loss of its reputation, in a 
worst case scenario, the health care system poten-
tially faced the dire consequence of exclusion from 
the Medicare program, which would likely mean the 
hospital would be forced to close its doors.

Linda and the Arent Fox health care legal team 
knew that despite their client’s strong defenses, the 
plaintiffs have tremendous leverage in False Claims 
Act litigation. (In one notable case, after failing 
twice to convince a jury that the defendant hospital 
had violated the law, the government threatened 
to exclude the hospital from participation in federal 
health care programs. Since exclusion is a financial 
death sentence for health care providers, the 
hospital ultimately agreed to settle the case.) Under 
these circumstances, and depending on the spe-
cific facts at issue, reaching a settlement early on in 
False Claims Act litigation can be the most prudent 
course for a health care provider, assuming you 
are able to negotiate favorable settlement terms. 

In this case, Linda looked to save the client tens 
of millions of dollars in liability, costs and fees, and 
prevent hospital personnel from having to divert 
their attention from providing quality patient care  
to engaging in litigation. 

Linda and her team went to work to examine the 
charges and claims involved to show the US Jus-
tice Department and the whistleblower’s counsel 
that the client had strong defenses it could assert 
to rebut allegations of Medicare reimbursement 
fraud. Arent Fox worked closely with the client in 
the painstaking collection and analysis of the hos-
pital’s policies, procedures, claims and other docu-
ments for the period when the improper billing of 
Medicare was alleged to have taken place. Using 
the information collected in conjunction with the 
complex formula Medicare uses to calculate outlier 
payments, Arent Fox attorneys presented their 
findings and defenses to government investigators, 
Justice Department lawyers and the whistleblow-
er’s counsel. 

In light of the findings and defenses Linda and the 
Arent Fox team were able to establish, the whistle-
blower’s law firm recognized that its chances of 
winning had been significantly reduced. Con-
sequently, the whistleblower and his attorneys 
entered into negotiations with Arent Fox to settle 
the lawsuit with Justice Department oversight. 

COnTInUInG THe MISSIOn. In October 
2008, Arent Fox’s Linda Baumann and a team of 
attorneys from the firm’s health care and litiga-
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SOUgHT $75 MIllION 
FROM THE HOSpITAl
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THE CASE WAS  
SETTlED FOR 
$1.75 MIllION
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tion groups finalized an extraordinarily favorable 
settlement agreement for their client. Indeed, 
the agreement negotiated by Arent Fox was one 
of the lowest amounts reportedly paid to the 
whistleblower in his various suits against other 
hospital systems. 

Whereas the whistleblower had initially sought 
$75 million plus penalties from the hospital, Arent 
Fox won a settlement for its client, which ended 
the case for a fraction of that amount: $1.75 
million. At the time of the settlement, Linda noted 
that “Our client was extremely pleased that we 
were able to settle the litigation for far less than 
any other hospital in an outlier case to date. While 
there have been numerous outlier cases, including 
a $265 million settlement, the settlement in this 
case is by far the lowest.” Perhaps most impor-
tantly, the settlement agreement did not involve 
any admission of wrongdoing by the health care 
system. Nor did it require that the client enter into 
an expensive and burdensome corporate integrity 
agreement with the federal government, as is 
frequently required in False Claims Act cases. 

While all of the other hospitals named in the same 
lawsuit ultimately settled the cases against them, 
the settlement amounts generally were far larger 
and the hospitals incurred substantial additional 
legal fees and disruption to their operations as a 
result of the ongoing litigation. 

“Our client had devoted nearly 150 years of 
service to its patients with an emphasis on treat-
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ment of the poor,” Linda said. “Nothing was more 
important to them than making certain their good 
name and reputation remained intact. As the 
settlement recognized, our client maintains it did 
nothing improper. While our client would have pre-
ferred the case go to trial and have a court of law 
declare the hospital completely innocent of any 
improper activity, they recognized that litigating 
this type of case would have been extraordinarily 
costly and consumed an inordinate amount of 
the hospital’s resources. Moreover, the likelihood 
of success is very slim. (When one hospital tried 
to take this outlier case to trial, the government 
intervened in the case, and the hospital settled 
soon thereafter.) As a result, our client decided 
the most prudent course was to seek settlement 
to put the litigation behind them so they could 
again focus on their mission to serve the most 
vulnerable members of our society.”

Lowell Brown, chair of Arent Fox’s health law prac-
tice agreed. “In the area of False Claims defense 
work, often times the most important accomplish-
ment is preventing the case from going to trial. 
Such was the case here. Demonstrating that our 
client had strong defenses to the whistleblower’s 
claims and negotiating a settlement that was 
acceptable to both the whistleblower and the gov-
ernment for a fraction of the amount they originally 
claimed was a monumental accomplishment by 
Linda and the Arent Fox team. This result enabled 
our client to settle the case at a remarkably low 
cost with its well-earned reputation for decency 
and integrity intact.” 

False
Claims
Act



Smart 
in Your 
World.

Arent
Fox
Is



PrACTICeS 
Advertising, Sweepstakes and Contests 
Antitrust and Competition 
Automotive 
Bankruptcy and Financial Restructuring 
Construction 
Consumer Product Safety 
Corporate 
Energy and Environmental 
ERISA 
Finance 
Food and Drug 
Government Contractor Services 
Government Relations 
Health Care 
Hospitality 
Insurance 
Intellectual Property 
International Trade 
Labor and Employment 
Life Sciences 
Litigation 
Long Term Care and Senior Living 
Media and Entertainment 
Nonprofit 
OSHA 
Political Law 
Public-Private Partnerships 
Real Estate 
Sports 
Tax & Estate Planning 
Telecommunications 
White Collar and Government Investigations

WASHInGTOn, DC 
1050 Connecticut Avenue, NW 
Washington, DC 20036-5339 
Tel: 202.857.6000 
Fax: 202.857.6395

neW YOrk, nY 
1675 Broadway 
New York, NY 10019 
Tel: 212.484.3900 
Fax: 212.484.3990

LOS AnGeLeS, CA 
Gas Company Tower 
555 West Fifth Street, 48th Floor 
Los Angeles, CA 90013 
Tel: 213.629.7400 
Fax: 213.629.7401
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