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Pursuant to Article 17-A of the Vehicle and Traffic Law (VTL), Alfredo’s Foreign Cars, Inc.
d/b/a Larchmont Chrysler, Jeep, Dodge (hereinafter Larchmont) filed a Request for
Adjudicatory Proceeding with the Department of Motor Vehicles (DMV), seeking review of
the fairness of the calculation and application of the Minimum Sales Responsibility
performance metric (hereinafter MSR) by FCA, US, LLC (hereinafter FCA). After a hearing,
the Administrative Law Judge found the use of MSR violated the Franchise Motor Vehicle
Dealer Act (FMVDA) as it was arbitrary, unreasonable or unfair as a standard for
determining sales performance and enjoined FCA from using MSR as a metric for
determining compliance with its Sales Agreement with Larchmont.

A transcript was submitted and reviewed.
PRESERVED ARGUMENTS

1. The Administrative Law Judge denied FCA a fair and impartial adjudicatory proceeding.

2. The Administrative Law Judge failed to discharge his basic obligations under the Dealer
Act (FMVDA).

3. The Administrative Law Judge frequently referenced Larchmont’s unproven accusations
in his Findings and Disposition, giving the impression of unfairness in the proceeding.

4. The Administrative Law Judge applied the incorrect legal standard to Larchmont’s claim.

5. The Administrative Law Judge failed to impose the burden on Larchmont to prove that
FCA's sales performance standard is unreasonable, arbitrary or unfair.

6. The determination of the Administrative Law Judge was arbitrary, capricious, or an
abuse of discretion. '

7. The findings of the Administrative Law Judge were not supported by substantial
evidence.

8. The Administrative Law Judge erroneously concluded that MSR is the same as the RSI
standard utilized by General Motors, which was struck down by the New York Court of
Appeals in Beck Chevrolet Co., Inc. V. General Motors, 27 NY3d 379 (2016).

9. MSR is not an unreasonable, arbitrary or unfair sales performance standard in violation
of VTL §463(2)(gg).

10.The Administrative Law Judge erroneously concluded that the dealer is expected to
attain sales based on a statewide average without taking into consideration local
conditions. .

11. MSR takes local conditions into account through, among other things, “fair share,” which
adjusts for brand popularity and other local factors.

12.MSR takes local conditions into account through, among other things, “slants” adjusting
for abnormal selling patterns in local markets.
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13.The Administrative Law Judge first described “slants” inaccurately and incompletely
before erroneously concluding that “slant” adjustments to MSR are unreasonable,
arbitrary and unfair.

14.The Administrative Law Judge did not provide a sufficient explanation of how MSR is
unreasonable, arbitrary, or unfair.

15.The Administrative Law Judge ignored the uncontested evidence that, from 2013
through June 2019, Larchmont failed to achieve its MSR while the two other FCA dealers
in the Westchester Sales Locality achieved their MSR over the same period.

16.There was no substantial evidence that major auto brokering occurred in Larchmont’s
local market.

17. Auto brokering is legal in the State of New York.

18. Auto brokering is not unique to Larchmont’s local market.

19.The Administrative Law Judge made gratuitous and often irrelevant observations
regarding FCA’s lack of good faith in failing to adjust Larchmont’s MSR-downward based
nn brokering activity.

20.The Administrative Law Judge improperly applied a good faith element, which is not
applicable in a sales performance protest under VTL §463(2)(gqg).

21.The Administrative Law Judge misinterpreted the decision in Dependable Dodge, Inc. V.
Fiat Chrysler Automobiles, Inc., Protest Nos. PR-2435-15 and PR-2436-15 (Cal. New
Motor Vehicle Board, March 15, 2017) as supporting the conclusion that MSR does not
take into account competition from import bias or brand popularity.

22.The Administrative Law Judge misinterpreted and disregarded the decision in Cecil
Atkission Orange, LLC v. FCA US LLC, MVD Docket No. 15-0015.LIC, SOAH Docket No.
608-15-4315.LIC (Texas Dep’t of Motor Vehicles, August 17, 2017).

CASE SUMMARY

This proceeding was initially commenced by Larchmont’s filing of a Request for Adjudicatory
Proceeding pursuant to Article 17-A of the Vehicle and Traffic Law. The primary subject
matter of this proceeding is Larchmont’s challenge to FCA’s failure to adjust the Minimum
Sales Responsibility (MSR) metric to account for local market conditions, such as brokering,
and to enjoin the use of MSR as a performance metric.

Larchmont alleged that the MSR performance metric failed to adequately account for local
market conditions, such as brokering activities of competing dealers, and was thus
unreasonable, arbitrary and unfair under VTL §463(2)(gg).

After a hearing, the Administrative Law Judge found that the MSR performance metric was
unreasonable, arbitrary or unfair as a sales performance standard and enjoined FCA from
further use of the metric in determining compliance with its Sales Agreement with
Larchmont. -

TESTIMONY AND EVIDENCE

Edward Stockton, Larchmont Economics Expert - Hearing Date October 28, 2019

The witness, Edward Stockton, was qualified as an expert in advance of providing his
testimony. He has a Bachelor’'s degree in economics and a Master’s degree in applied
econometrics. He writes regularly on these subjects for trade publications and participates
in regular continuing professional education programs. He is the Vice President and Director
of Economic Services for the Fontana Group, a management and empirical consulting firm.
He has been a consultant in the retail automotive industry on sales performance standards
for 21 years. (Transcript 16-18.)
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The witness was hired by Larchmont to analyze the suitability of the MSR metric in
evaluating dealer sales performance, including whether the MSR adequately controlled for
market factors outside the dealer’s control. (Transcript 5, 12.) He did not consider dealer
operations, only the MSR as a sales evaluation metric. (Transcript 13-14.) He prepared a
report which was entered in evidence as Exhibit P 65. After analyzing all available relevant
data, the witness concluded that MSR “does not include empirical techniques, calculations,
methods or controls to support the inferences drawn from it. MSR does not reliably or
reasonably control for local market factors.” (Transcript 21.)

In calculating MSR, the first relevant calculation is for base sales effectiveness based upon
the number of statewide retail registrations in New York. The total Chrysler registrations are
divided into the competitive registrations for similar product types. This percentage is then
applied to each segment in the sales locality for the dealer, resulting in the base sales
expectation for the segment in the locality. Large localities, like the one Larchmont is in are
sub-divided into trade zones. The base sales expectation is divided among the trade zones
through a calculation referred to as “fair share.” Fair share allocates half the score based on
registrations of the brand and half based on competitive registrations overall, resulting in
the MSR metric for the segment. (Transcript 5-10.) FCA contends this “fair share”
component differs from the calculation of Retail Sales Index (RSI) in Beck (referencing Beck
Chevrolet Co., Inc. V. General Motors, 27 NY3d 379), and accounts for local market factors.
In application, the “fair share” adjustment has little actual impact on the sales metric.
(Transcript ' 97-99, 102.) Larchmont only sees a 1.5% reduction in sales expectation with
the fair share adjustment. (Transcript 168-169.)

The witness found that when analyzing MSR in a real-world context, the metric utilizes
certain base assumptions that do not hold up when dealing with “real world sales
opportunity” available to a dealership. (Transcript 22.) In particular, MSR assumes that
there is a local territorial advantage for the closest dealer, that the market has uniform
product acceptance, and that one unit of MSR opportunity correlates with one unit of real-
world opportunity. (Transcript 23-24.) The witness opined that an MSR below the required
100 does not indicate a dealer has weak operations because its calculation includes factors
which are not in the dealer’s control. (Transcript 26.)

MSR assumes a resident dealer is in the best position to sell vehicles in the area, but does
not adjust for brokering, lease penetration or manufacturer advertising. (Transcript 26-27.)
“The assumed advantage... doesn’t hold very well. It's a very weak relationship... In terms
of how it's applied, there’'s a major problem, a major deficiency.” (Transcript 28.)

MSR tries to draw these inferences without doing the necessary mathematical calculations
to examine the three moments of distribution: mean, variance and skew. With respect to
mean, MSR compares an individual dealer to the mean without regard for any causal
relationship. The MSR does not examine the meaning behind any observed score variance.
MSR does not account for external factors that may cause skew. (Transcript 29-30.) Despite
not examining these factors, FCA uses the MSR statistic as though the three inferences
regarding the moments of distribution are supported. (Transcript 32.)

While MSR calculation is driven by sales within a dealer’s territory, the nearest dealer
advantage in the New York Metropolitan area, where Larchmont is located, is “quite weak.”
(Transcript 34, 37.) The witness studied a pool of downstate New York dealers and found
that only 30% of vehicles sold were registered in the dealer’s own area. 70% of the vehicles
sold were registered outside the dealer’s own market. (Transcript 33-34.) This indicates that
the large majority of dealer sales activity downstate is unaddressed by the MSR metric.

FRANCHISE DEALER 471-a Miscl - - FCA US LLC - 44175 - FMD201901



(Transcript 37.) When a vehicle is in short supply, as has been the case for Jeeps, sales are
much more dependent on who has the vehicle than where it is located. (Transcript 38.) The
witness found that dealers who engage in non-location marketing are rewarded by FCA
through the vehicle allocation system. The allocation of vehicles to dealers is based on total
sales, not just local sales. A dealer who sells more vehicles by targeting marketing out of
area, including through brokers, is given better access and price on vehicles. The
registration patterns downstate are suggestive of such brokering activity. (Transcript 41-
44.)

The witness created a statistical model (Larchmont 285, Table 9, p. 2) which shows that
area opportunity for a dealer does not relate to actual sales opportunity at the model mix
level. (Transcript 55.) The witness found that 31 of the 32 downstate dealers were outliers
on what would be expected if area opportunity related to sales opportunity. (Transcript 56.)
The center of sales is often over 15 miles from the dealership. (Transcript 57.)

The witness also ran a regression analysis which showed no relationship between the sales a
dealer makes nationwide and opportunity in the area they are closest to. (Transcript 57-58.)
An R squared analysis established that 95% of variation in sales is caused by factors other
than the dealer’s area. (Transcript 58-59.) All the models are consistent with a weak
relationship between proximity and sales advantage. (Transcript 60.)

The witness went on to analyze factors that were specific to Larchmont’s area. (Transcript
61.) He found that workplace commuting patterns would impact Larchmont’'s sales
opportunities. More commuters leave Larchmont then come in. During the time people leave
for work, they are closer to other dealerships, discounting any territorial advantage there
might have been. (Transcript 61.) Dollars spent in general retail sales also support a “net
out migration of trade” from Larchmont. (Transcript 62.) The witness found that
Westchester County has heavy traffic making travel disproportionately difficult. Traffic tends
to flow north, away from Larchmont. (Transcript 62-63.) Given all of this, the base
assumptions of MSR concerning local advantage don’t hold up. MSR does not control for
these factors outside the dealer’s control. (Transcript 66-67.)

FCA claims to adjust for these local conditions through the application of “slants” when a
dealer is unusually impacted by local conditions. The witness found that the threshold for
applying slants was set very high, and that even when applied, they did not adequately
normalize for the market deviation. FCA appears to have “an intent or an execution not to
adjust for local conditions.” (Transcript 22-23.) Only three of the 32 downstate dealers have
slants. These are the same dealerships that benefit from an available market in an
unassigned portion of Brooklyn. (Transcript 96.) Brokering by adjacent dealers is never
adjusted for by slant. It appears FCA'’s policy is to tolerate brokered sales. (Transcript 92.)

The witness reviewed the report of the FCA economic expert, Arthur Baines. The FCA expert
concluded that MSR was reasonable without running any statistical models that control for
local factors. “These conclusions were offered without any investigation of what would
underlie not just any answer to these questions, but any investigation of these questions.”
(Transcript 68.) His report simply assumes MSR works without examining its relationship
with sales and opportunity. (Transcript 69.) “It doesn’t even hit an elementary starting point
of what I would have expected in an analysis like this.” (Transcript 70.) Further, the FCA
expert report has two major issues. It relies on “by hand adjustments that occur outside
MSR... to territory that are individualized and discretionary,” not formulaic as they should
be. Further, it does not account for self-selected outcomes relating to the interplay between
MSR and the Value Growth Program (VGP). (Transcript 71.)
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The witness explained that some geographic areas are left unassigned, providing a
significant advantage to some dealerships in reaching the required MSR score. For example,
an area in north Brooklyn is unassigned, but vehicles are still registered there. This provides
an advantage to the Bay Ridge, Major World and Brooklyn Star dealerships who sell into this
area to increase their MSR scores. (Transcript 73-74.) There are similar unassigned
territories in Staten Island and Rockland County, which all seem to be positioned to help
dealerships in areas where brokering is prominent. “FCA appears to be putting its thumb on
the scale,” to encourage brokering. (Transcript 76-80.)

The reliability of MSR in reflecting sales opportunity is further compromised because of the
compulsion placed on dealers to reach the goals of MSR and VGP without regard for local
conditions. (Transcript 87.) Dealers frequently take losses on sales and report vehicles as
sold which have not reached a consumer in order to achieve scores. These types of
economic decisions are not reflective of market circumstances. (Transcript 87-88.)

The final conclusion of the. witness was that even with fair share adjustment, MSR has no
fundamental difference from the RSI calculation that was rejected in Beck and is unfair.
(Transcript 102.) MSR does not account for brokering, regional import bias, brand
popularity, or segment popularity. (Transcript 178-179.) “Given the way that its used, that
it affects price, it affects allegations about contract compliance, it can affect termination, it
can affect succession... leaving this much unexplained and to chance and drawing
inferences, in my opinion as an economist and an empirical analyst, MSR is left with driving
arbitrary components and it'’s not reasonable to draw conclusions based on MSR.”
(Transcript 101.)

" Eleanor Gulla, Larchmont General Sales Manager - Hearing Date October 25, 2019

Eleanor Gulla testified that her family owns the petitioner dealership, Larchmont. She has
been involved in the family business since she was a child. (Transcript 59-60.) She is now
the General Sales Manager and employs five full time sale’s people. (Transcript 61.) FCA
claims Larchmont only employs two sale’s people, which is incorrect. (Transcript 62.) The
facility purchases all its vehicles offered for sale from FCA. Larchmont is a profitable, well-
functioning dealership that sells between 620 and 700 vehicles annually. They achieve high
sales survey scores. (Transcript 134-135.) The sales performance of the facility is judged by
FCA through a Minimum Sales Responsibility (MSR) metric. (Transcript 133.) This metric
does not adjust well for local market conditions. Despite good profitability and high sales
survey scores, Larchmont only sells approximately 75% of the MSR in vehicle volume.
(Transcript 137.) In 2018, Larchmont received a letter from FCA advising that Larchmont
was at risk of default for its failure to meet MSR. (Transcript 143, Exhibit 11.) Notice of
default is the first step towards termination. (Transcript 150.)

The witness believes the MSR metric is unfair as it does not adjust well for local market
conditions such as brokering (also referred to frequently as “in sell”) and assumes all sales
are done at the dealership. Dealerships engaged in brokering frequently deliver vehicles
away from their facilities through the brokers. (Transcript 89, 150.) Brokering has been
increasing in recent years. (Transcript 65.) "I'm no longer competing with just... a crowded
field of FCA dealers, but on top of that I have to compete with brokers that are, at last
count, about 600 in the metro area.” (Transcript 66.) '

Registered dealerships are at a significant disadvantage competing against brokers.
Pursuant to the dealer agreement, the dealership must maintain a 7,000-square foot facility
with signage and finish dictated by FCA. (Transcript 79.) The family has invested over 10
million dollars in the business. (Transcript 64.) Brokers have minimal operation costs.
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Vehicles can come from out-of-state to brokers. Registered dealers following the rules can't
match the prices at the volume brokers have. Further, dealers must follow all Department of
Motor Vehicles Regulations, which brokers are not subject to. (Transcript 127.) Brokers
have no floorplan to finance, no insurance, and no interest payments. (Transcript 107-108.)
Brokers also present problems for the consumers. They often do not disclose their broker
fees. They offer little to no privacy protection on credit applications. They offer no direct
point of contact with the selling dealer if there is a problem with the vehicle. Customers are
often not advised of rebates that may apply. (Transcript 125-126.)

For these reasons, the witness believes brokering renders MSR to be an unfair metric, as it
increases competition without consideration of the sales maps. (Transcript 141-142.) FCA
has been made aware of this but takes the position that calculation of the MSR is fair and
brokering is not an issue. (Transcript 141-142.) Larchmont applied for an adjustment to its
MSR based on local conditions (referred to as a “slant”). This was denied. (Transcript 137.)

One broker, VIP Broker, is located only two miles from the Larchmont facility. (Transcript
67.) Registered dealers are prohibited from conducting business away from their facilities by
DMV regulations and their dealer agreements, yet VIP is essentially acting as a satellite
facility for other dealers. (Transcript 84-85.) VIP also allows third parties to run credit
checks and deliver vehicles, which registered dealers are not allowed to do. (Transcript 84.)
VIP does not provide the same disclosures that registered dealers are required to provide in
its advertisements. The witness, Eleanor Gulla, provided several video recordings of
advertisements run by VIP. “We would be fined... because there is no disclosure on this
ad... It doesn’t state the mileage, the amount of money down, taxes due up front, DMV,
parameters to qualify for the lease, MSRP... You don’t even know what the price of the
vehicle is.” (Transcript 68, Exhibit P 30.) As VIP has no inventory of its own, they often send
:ustomers to registered dealers to test drive vehicles they are going to buy from VIF.
(Transcript 72.) The witness submitted into evidence numerous photographs obtained from
VIP online media sources of customers picking up vehicles from VIP, many of whom test
drove the vehicle at Larchmont. (Transcript 71-72, Exhibits P 33-40.)

Several other brokers also ran advertisements into Larchmont’s area. High End Auto Leasing
operates in Larchmont’s territory selling Jeeps. Their advertisements do not contain the
required disclosure of terms. (Transcript 85-86, Exhibit P 49.) New Rochelle Auto Leasing is
a broker in the next town over selling Jeeps. Their advertisements do not contain the
required disclosures. (Transcript 86-87, Exhibit P 50.) White Plains Car Leasing is another
nearby broker selling Jeeps. Their advertisements do not contain the required disclosures.
(Transcript 87-88, Exhibit P 53.)

Competing dealerships also open satellite locations which operate as brokers. The ownership
of Eastchester Chrysler Jeep opened such a location under the name New York Cars Direct
Leasing in Larchmont, within walking distance of the Larchmont facility. (Transcript 89, 91.)
The Eastchester ownership owns the witnesses two closest competing facilities to the south.
(Transcript 91.) “Another misleading thing that they would do is if you would... Google
Larchmont Jeep, they had created a webpage to make it look like you were on our webpage.
So, they purposely put the store there to attract our customers.” (Transcript 91.) The
witness filed a complaint with FCA, but nothing was done for some time. FCA tends to look
the other way with such issues. Eventually, another facility complained as well, and FCA
took action. (Transcript 90.)

The witness recorded several conversations she had with her Sales Manager, who had

previously worked for Eastchester and Riverdale Chrysler Jeep Dodge, concerning broker
dealings and the acquisition of fleet vehicles at the other facilities. (Transcript 92.) The
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